
Richard T. La Jeunesse 
Partner 
Direct: 513.629.2702 
rlajeunesse@graydon.com 

VIA FEDEX AND ELECTRONIC MAIL 

Sarah P. Flanagan, Esq. 
Branch Chief, New Jersey Superfund Branch 
Office of Regional Counsel 
United States Environmental Protection Agency, 
Region JJ 
290 Broadway, 19th Floor 
New York, NY l 0007- I 866 

GRAYDON 
312 Walnut Street 

Suite 1800 
Cincinnati. OH 45202 

513 621 6464 
513 651 3836 

January 27, 2017 

Re: Diamond Alkali Superfund Site, Lower 8.3 Miles of the Lower Passaic River, 
Essex and Hudson Counties, New Jersey 

De Micromis, De Minimis and Cash-Out Settlement Determinations 
to include Kao USA Inc. {formerly known as the Andrew Jergens Company) 

Dear Ms. Flanagan: 

This emai l fo llows up on prior communications, phone conversations and voice messages 
exchanged regarding my client Kao USA Inc. ("Kao") and again reasserts our belief that Kao should 
be eligible for de micromis, de minimis and/or cash-out settlement in matters related to the lower 
8.3 miles of the Lower Passaic River. We have also been approached by various small groups 
interested in reaching out to EPA to assert collective eligibility for de micromis, de minimis and/or 
cash-out settlement. However, because inaccurate facts and assertions formed the basis of Kao's 
a lleged nexus to the Passaic River, our client is likely the most de micromis/de minimis of any 
General Notice Letter recipient. Therefore, we have chosen to issue our requests individually, 
instead of with other potential de micromis/de minim is parties. 

We previously sent EPA Region II representatives six letters on behalf of Kao dated April 10, 
2015, September 9, 20 15, March 18,2016, April 12, 2016, May 25, 2016 and September29, 2016 
(the "De Micromis/De Minimis Letters"), in which we respectfully requested the opportunity to meet 
with representatives from EPA to discuss a process for moving forward with potential de micromis 
and de minimis settlements pertaining to Kao. Enclosed for your reference please find copies of the 
De Micromis/De Minimis Letters. 
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More recently we received some indication that EPA had identified around twenty parties 
that could potentially be eligible for de micromis, de minimis and/or cash-out settlement. We have 
not investigated allegations against other General Notice Letter recipients in great depth, but as 
discussed above, we have been approached by other potentially responsible parties seeking de 
micromis, de minimis and/or cash-out settlement based on a number of factors that could be 
applicable to Kao, including: (1) geographical remoteness from the Passaic River (Kao's predecessor 
the Andrew Jergens Company ("Jergens") operated a facility on the Second River, 1.5 miles upriver 
from the Passaic); (2) dredging depth relative to the last year of operation for the facility (Jegerns 
ceased operations in Bellevue, New Jersey in 1973); and (3) lack of connection to contaminants of 
concern. While each of these factors support a determination that Kao should be eligible for de 
micromis, de minimis and/or cash-out settlement, we also believe considerations unique to Kao favor 
such a determination, including our assessment that the nexus information related to Kao should not 
have supported a PRP designation. Therefore, we have continued to assert Kao ' s de micromis/de 
minimis status without affiliating with other parties. 

We simply would like to underscore and reaffirm our willingness to work with the EPA to 
resolve Kao's involvement in this matter. If EPA is not currently considering Kao as a party that 
could potentially be eligible for de micromis, de minimis and/or cash-out settlement, we would be 
glad to meet with you and agency representatives directly as needed or helpful to review the matter 
or take any measure that would serve to advance resolution ofKao's involvement with this matter. 

Thank you for your consideration. We look forward to starting a dialogue with EPA 
regarding our client Kao. 

Respectfully submitted, 

(j<1)-{/ ~ 
Richard T. La Jeunesse 

RTL:srh 
Enclosures 
cc: Juan Fajardo, Esq. Asst. Regional Counsel, USEPA-Region II (via email fajardo .juan@epa.gov) 

Eric Schaaf, Esq., Acting Deputy Regional Administrator, USEPA-Region (I 
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Walter Mugdan, Acting Regional Administrator, USEPA-Region II 
Nicoletta Di Forte, Deputy Director for Enforcement, Emergency and Remedial Response Division 
Sam Wood, Esq. Kao USA Inc., General Counsel 
M. Zack Hohl, Esq. , Graydon 



ATTACHMENTS 

1. April 10, 2015 letter from Richard La Jeunesse, Esq. Graydon Head on behalf of Kao 
USA, Inc. to Eric Schaaf, Esq. (USEPA-Region II) re: de micromis and de minimis 
settlement. 

2. September 9, 2015 letter from Richard La Jeunesse, Graydon Head on behalf of Kao 
USA, Inc. to Eric Schaaf, Esq. (USEPA-Region II) re: de micromis and de minimis 
settlement. 

3. October 30, 2015 letter/response from Sarah P. Flanagan (USEPA-Region Il) copy to 
Richard La Jeunesse, Graydon Head on behalf of Kao USA, re; Diamond Alkali 
Superfund Site-Lower Passaic River Study Area (also addressing de minimis settlement 
status pending ROD). 

4. March 18, 2016 letter from Richard La Jeunesse, Esq. Graydon Head on behalf of Kao 
USA, Inc. to Sarah P. Flanagan, Esq. (USEPA-Region II) re: Passaic River de micromis 
and de minimis party discussions. 

5. April 12, 2016 letter from Richard T. La Jeunesse, Esq. Graydon Head on behalf of Kao 
USA, Inc. to Nicoletta Di Forte, Sarah Flanagan and Juan Fajardo (USEPA-Region II) re: 
Passaic River de micromis, de minimis and cash-out settlement discussions to include 
Kao USA, Inc. 

6. May 25, 2016 letter from Richard La Jeunesse, Esq. Graydon Head on behalf of Kao 
USA, Inc. to Sarah P. Flanagan, Esq. (USEPA-Region II) re: Passaic River de micromis, 
de minimis and cash-out settlement discussions to include Kao USA, Inc. 

7. September 29, 2016 letter from Richard La Jeunesse, Esq. Graydon Head on behalf of 
Kao USA, Inc. to Sarah P. Flanagan, Esq. (USEPA-Region II) re: Passaic River de 
micromis, de minimis and cash-out settlement discussions to include Kao USA, Inc. 
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FEJ)ERAL EXPRgss 

Eric Schaaf, Esq. 
Regiona l Counsel 
United Stales Envirornncu.lul Protection Agency Region II 
290 Broadway 
New Yol'k, NY 10007-1866 

Ue: Passaic River De Minitnis Settlcmeut· 

Dear Mr. Schaaf: 

April 10, 2015 

We represent Kao USA Inc. ("Kao") in connection with matters related to the 17-mile 
stretch of the Lower Passaic River and its tributaries from Dundee Dam to Newark Bay 
(collectively, the "Lower Passaic River Study Area" or th.e "LPRSA"). This letter follows up on 
your M arch 20, 2015 tesponse to Daniel Riesel and the March 10, 2015 letter submitted on 
behalf of ten entities tbut have been named potentially responsible parties (PRPs) with respect to 
the LPRSA. 

While we understand EPA's current vfow that a Record of Decision (ROD) is to be 
issued for the lower eight miles of the LPRSA before discussions regarding potential de mintmis 
and de micrmnis settlements should take place, we ask that you reconsider this positim1 in light 
of 1he unique circumstances surrounding the LPRSA. Specifically. information contained in 
EPA's Superfnnd Proposed 'Plan (11Prnposed Plan") and the focused Feasibility Study ("FFS 11

) 

issued on April 11, 2014 for the lower 8 mites of the LPRSA or in the draft Remedial 
lnvestigat ion Report ("RI Report") for the LPRSA submitted 011 Pebruary 19, 2015 should be 
sufficient to identify PR.Ps that could be eligible for de minimis and de micromis settlements. 
Dela ying discussions with these parties complicates eff011s to select a remedy for the LPRSA, 
particularly with rei::pect to interactions with the pl'imary polluLers affiliated with the former 
Diamond Shttmrock Chtmicals Company .site 011 Lister Avenue. Laying the groundwork for de 
mintmls and de mlcr omis settlements now should simplify future negotiations 011cc a ROD is 
.issued. 

Regardless of when these meetings occur, Kao a~ks that it be included in any future 
meetings or related communications between EPA and PRPs regarding potential de minim is and 
de micromis settlements for the LPRSA. While Kao shares many of the sentiments and concerns 
expn~ssed in the March 10, 20.1 5 Jeiter subtnitted on behalf of ten PRPs with respect to the 
L PRSA, any .nexus between Kao and tbe contamination in the LPRSA is even more atte nuated 
than the connections described by those potentially de minfmis parties. Therefore, for the 

Cincinnati Cit Fo11n taill Sq11ar<: Noxthc,·n Kcnt11~ky ttt the Cha 111Lcr Center Butler/Warren at University Pointe 

Ga y<lon H~ad & Ritdtq I.LP I 1900 Fifth Thirt! Center I 511 WalnutSt!'l!I:( I Cincirm:t1i, .OH 45202 

51 3 621.6464 l'hone I 513.65l.38% Fall' I www.graydo11h.caJ.com 
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rr,n<;<ms ~tatcd bcbw, \.\ e bc.licv~ Kao meets £PA'~ ctiteda for da ndnimis, and potentially de 
micromis, sell lernr-nts. 

Kao received 11 General Notice .Letter frorn the u,,ited Sates Environmental Protection 
Agency (' 'EPA") dated September 15, 2003 relating to the LPRSA and has voluntarily 
coopcrntcd with EPA tor over U yea1·s without substantive discussions with EPA regarding de 
miltimis 01· de micrumis .settletncnu for qualifying PRPs. 

Knowing whnt we do today, Kao should not have been designated as a PRP. Yet sine~ 
21)03 Kao has reluctantly purticipatcd and cooperated in extensive, and very expensive 
inver:tigm.in11s mid studies of the lPRSA, uII without EPA providing Kao an opportuni1y to have 
fl. foir and balanced dotc:uninutit1:1 ou the merits of Kao 's e.pproprlate class:ifi.cation as a de 
mt11i111is o-:- a de micr01•1is pally. This re1ucwut participation was prompted lo avoid more 
draconian unilateral EPA actions threatened agn.inst Kuo as a PR11• Forcing a marginal or 
improperly.designated J>RP like Kao to participate in an extensive remedial investigatiou and 
foasihi.lity study and .l'.e.mecliation of the LPRSA fot· over eleven years without any opportunity to 
show ils Jack of conl.ributi011 to the contamination of the LP RSA is contrary to the principals of 
dllc 1wo1:e:,~ an<l fair proceedings. 

Oner:tthm~ .• ~Jj'hc Fqrmcr ,ler,gcns I:Iant i11 Dclle¥iHc, N~J!.....fel'sex 

The .Jergens brand traces its origins bnck lo l 882 with th.e founding of the Andww 
Jergens Company ("Jergens''). Jergens' producls have beeu used jn hou,,cholds tlu·oughout the 
world for over a cent tll'y. fu1ther, these non-toxic, non-b11zattlous pr.rsonal care pi-oducts are 
mm1ufo.c1med for direct applicalion to human skin.and sate disposal in domestic waste streams, 
and tl•c _products have been used iP such n c\-lpacity for over 130 years. 

Jergen-; operated a facility in Belleville, New Jersey near the Second River, more than a 
mile remote from the Passaic River, from around 1940 until tile facility was sold in 1.975. 
Jergens man-ufactured lotions, ba11d/facc creom.s, shampoos/conclitioners, essential oils (i.e. 
frngrnuce), nnd make-up (i.e. foundation powder) at the facility. The prjnclpal raw materials 
US(.!d m th•.! Jergens mmillfocturing proccs3 ai Bellcvilk pfant were deioui7..ed water, glycerin, oils 
& waxes, pi-eservatives &, frag1•a11ccs, foam booster, comiitfoniog agents, and alcohol. 

After cxtern,iw investigation, Kao is uot a.wm·e of cny evidence that the Jergens plant in 
He.llc ·ilio> New Jersey produu:rl or diseharged any dioxin, ftmms, PCBs, mercury, or any 
contaminants of concern identified in the FFS or the Rl Report. 

Alleged Hisch __ a,:rae from the Ff:!tm.~r ,JCJ·gens Pl!\.,nt in Bellevm~ New Jcr.Ye? 

Tt hos been Hlkgcd th1:1t in ih~ f<1H of 1973 IJie former Jergens plant in BelleviHe, New 
Jc,.rs~y di.,:chargcd boiler blowdow;1 into th~~ Second 10vef. The 1973 }las6aic Valley Sewerage 
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Commission C'PVSC") Annual Report characterizes the boiler blowdown from the former 
Jctgens facility in Belleville. New Jersey as. "polluth1g" without fmther defining the term or the 
reason for the characterization. According to the 1973 PVSC .A.nnual Report, the former Jergens 
fucilhy in Belleville, New Jersey was brought into compliance after installing a catch tank 
followed by sending the blowdown water directly to Lhe sanitary system of the plant. Other than 
aUowiug the watel' to cool in the catch tank, no further treatme.nt was indicated, and no discharge 
permit was required. 

Kao .has extensiveiy studied and analyzed operations at its formet plant and through a 
third-patty boiler ex1,ert has concluded that tile boiler did not contribute to the contamination of 
the LPRSA. The purpose of the boilet· blow<lown was to prevent scale building up inside the 
boiler as a result of dissolved solids found in the original river water. T11e feedwater in the 
closed b6iler system, no matter how pristine, still would have had naturally occurring dissolved 
salts wl1ich would build. up when the water boiled. 

Small heating boilers, such as the one used at the former Jergens facility, do not c1·cate 
any new substances iu their operation or discharge. Therefore, the boiler b1owdown from this 
facility would only have discharged the feedwater taken out of the river at the stal1 of the 
process. 'fhese d1ssolved solids should not be charactetized as hazardous substance.<;. Further, 
because they al'C dissolved, they would not settle in the i:iver sediment. 

The boiler at the fom1er Jergens .facility in Belleville, New Jersey was pdmarily used for 
heating purposes in wi.nter months -and providing heat for product manufacturing year !'Ound. 
The temperature of the blowdown. water, based upon the repo1ted operating conditions, was 
determined to be about 477°F. The heat of the water dise11arged during the boiler blowdown 
would have been the only reason for the determination at that time that. the blowdown was 
"polluting," rather than the discba!'ge of any hazardous substances .. 

The 1973 PVSC Report states that the solution for addressing blowdown from the former 
Jergens facility was to deploy a tank to catch the blowdown. The water was then delivered to 
the sanitary sewer system on site with.out tl1e need for further treatment. If there were any 
hazardous substances in the boiler blowdown, additional treatment should have been required. 
However, that was not the case. The 1973 PVSC Report states that the source of pollution was 
elimjnated. This outcome fm1hcr suJ)ports the conclusion that the bl.owdown was referred to as 
"polluting,. solely due to the temperature of the blowdoMl water rathe1' than the discharge of any 
hazardous substance. Based on its investigations to date, Kao is not aware of any release or 
threatened released of contaminants of concern during production at the former Jergens plant in 
Belleville, New Jersey, particularly dioxins, furans, or PCBs. 

Comlitlons for .De Mini.mis and De Micromis Settlement 

(i) Per CERCLA Section l22(g)(l)(A)(i): As described above, Kao fa not aware of 
any release or threate11ed released o.f contaminants of concern during production at the former 
Jergens plant in Bel1ev.ille, New Jersey, including dioxins. furans, or PCBs. The FFS and the RI 
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Report both identiiy 2,3, 7,8-TCDD dioxin as tile primary chemical of concern driving the neeJ 
to remedi.ate the river. In us much as the former Jel'gens plruit in Belleville, New Jersey did not 
produce or discharge any dioxins, furans, m· PCBs, any contribution by Kao shoukl he de 
minimis (or nonexistent) in comparison to the total hawrdous substance in the LPRSA. 

Further., hundreds of parties have been identified as potentfal sources of hazardous 
substances found in the LPRSA, and the formel' Diamond Shamrock Chemicals Company, 
predecesso1-i11-iuterest to the Occidental Chemical Corporation (''Occidental''), has been linked 
to the extensive dioxin contamination thtoughout the LPRSA. Based on the nature of production 
at the former Jergens plant in Belleville, New Je.rsoy, its contribution to the contamination: of the 
LPRSA, if any, should he considel'e<l de minimis when compared to the total conuibution of 
other PRl>s, especially Occidental. 

(ii) Per CERCLA Section 1J2(g)(1)(A)(ii): As stated above, after extensive 
investigation Kao is not aware of any evidence that the Jergens plant in Belleville, New Jersey 
produced or discharged any dioxin, furam;, PCBs, mercury, or any contaminants of concern 
identified in the FFS ol' IU Report, Furth.er, the products manufactured at the former Jergens 
plant in Belleville, New Jersey were . non-toxic, non-hazardous personal care products 
manufactul'ed for direct appJication to human skin and Silfo disposal in domestic waste streams. 

D e .Minimis and De Micromis Settlements Are Approp1:iate ~t :[l!is Time 

A small group of PRPs previously petitioned. EPA to provide an opportunity for de 
minimis seUfoment in n letter dated February 2, 2007. !J1 a i'csponse letter froin George Pavlou 
dated March 5, 2007, EPA indicated that it did not have sufficient information to distinguish 
among the various tie.rs of PRPs in order to identify pote11tially de minim is parties. On April 11, 
2014, EPA issued the FFS, which provides detailed estimates of the concentrations of various 
contaminants of concern throughout the lowe.r 8 miles of the Passa.ic River and proposes vohlmes 
of sediment to be removed from tbe LPRSA, 

Subsequently, on February 19, 2015 a draft RI Report was submitted to EPA. The RI 
Report details contaminant concentrations throughout the cnti.re LPRSA. 

EPA began studying the Newark Bay Study Area in 1984. The Andrew Jergens 
Company (now Kao USA lnc.) voluntarily participated il'.I the Administrative Order on Consent 
for Remedial Investigation and Feasibility Study dated February 13, 2004, agreeing lo contribute 
to funding EPA's study of the LPRSA, Since the.n, Kao has reluctantly participated in two 
addition.al adminis trative orders regarding the study and remediation of the LPRSA. 

After studying t11e LPRSA for ove1· ekven years and Newa!'k Bay for over three decades, 
it is time for EPA to give parties the opportunity to purticipat(;: in de minimis and de micromis 
~cttlemcnts. Jn the ovel' eleven years marginal or improperly-designated PRPs like Kao have 
funded studies of the LPRSA, Kao has not uncovered any evidence that the Jergens plant hl 
Belleville, New Jersey produced or discharged auy dioxin, furans, .PCBs, mercury, o.r other 



--- -·········----- - - - -- ---------------- -------- ------ - --

Eric Schaaf, Esq. 
Aptil 10, 201 5 
Page 5 

con1aminants of concern. If EPA did not possess suftfoient information in 2007, it certainly has 
enough information to begin discussions regarding de minimis and de micromis settlements now 
that the FPS and the RI Report are available. 

Kao intends to continue. to observe its obligations m1der the previously ·sig11ed 
administrative orders pertaining to the LP.RSA. As discussed above, we believe di~cuss.ions 
rngarding potential de minimis and de micromis settlements would complement effotts to 
remediate the LPRSA; and therefore, beginning discussions regarding potential de minimis and 
de micromis seftJcmet1ts at this time is in the public interest. 

Like the parties to the MarcJ1 10, 2015 letter from Daniel Riesel, Kao is committed to 
cooperating in development of potential de minimis and de mfrtromis settlements for the LPI~'>A 
and would like to meet with representatives from EPA to discuss a process for moving forward 
with de minimis and de micromis settlements. 

Thank you for your consideration. Please send all questions and comments to Richard T. 
La Jcunesso at i-lajcunesse@graydon.com and.M. Zack Hohl at zhohl@graydon.oom. 

R.TL:srh 
cc: Walter Mugdan 

Dennis R. Ward, Esq. 

55ll1S70: l 

Respectfully submitted, 
r) ..J ( ,--1 . p }# ,i,..- .... -i \.J\ l (.e·hJ [ ' ~ 

Rlohru:.d T. ui Jcunesse 
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l'arrner 
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VIA CERTIFIED MAIL 
(RETURN RECEIPT REQUESTJm) 

Eric Schaat: Esq. 
Regio11al Counsel 
United States Environmental Protection Agency Region 11 
290 Broadway 
New York, NY 10007-1866 

September 9, 2015 

Re: Letter dated April 10, 2015 1·cgarding Passaic Rive1· De Minimis Settlement 

Dear M r. Schaaf: 

We represent Kao USA Inc. ("Kao") in connection with matters related Lo the 17-mile stretch 
of the Lower Passaic River and its tributaries from Dundee Dam to Newark Bay. This 
communication follows up on our letter dated April 10, 2015 (the "Letter'') in which we respectfully 
requested t he opportunity to meet with represenmtives from EPA to discuss a process for moving 
fo1ward with potential de m;nimis and de micromis settlements. Enclosed for your reference please 
find a copy of the Leiter. 

To date we have Mt received any response to the Letter. While we understand that EPA 
intends to issue a Record of Decision for the lower eight miles of the Lower Passaic River sometime 
in the coming months, we believe initiating discussions regarding potential de minimis and de 
micromis settlements at this time would benefit EPA's efforts in the Passaic River and addt·ess a 
substantial injustice in keeping potentially de mintinis or de micromis parties engaged in this costly 
matter. 

Thank you for your consideration. Please respond or if any questions direct to Richat·d T . La 
Jcunesse at r1ajeunesse@graydon.com and M. Zack Hohl at zhohl@graydon.com. 

Respectfully subtnltted, 

Richard T. La Jeunesse 
RTL:srh 
Enclosure 
cc: Walter Mugdan, EPA 

Dennis R. Ward, Esq. , Kao USA JNC., Vice President, Regional Executive Officer, 
Legal and General Counsel, Americas 
M. Zack Hohl, Esq. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION II 

BY EMAIL & US MAIL 

William H. Hyatt, Jr., Esq. 
KL Gates, LLP 
One Newark Center, 10th Floor 
Newark, NJ 07102 

290 BROADWAY 

NEW YORK. NEW YORK 10007-1866 

October 30, 2015 

Re: Diamond Alkali Superfund Site - Lower Passaic River Study Area 

Dear Bill: 

This will respond to your letter dated August 18, 2015, submitted on behalf of the LP RSA 
Cooperating Parties Group ("CPG''). 

Your letter informs EPA that the CPO has discontinued its preliminary allocation effort. You 
also clarify that the preliminary allocation effort was initiated by the CPG in relation to a 
remedial approach for the LPRSA that the CPG is developing, and was not intended to relate to 
any remedy that EPA may select ju a Record of Decision ("ROD") based on the Proposed Plan 
for the lower 8.3 miles of the LPRSA. We appreciate the clarification. 

Notwithstanding the CPG's position as articulated in your letter, EPA would like to note that we 
have been contacted by counsel for a number of members of the CPG, asking EPA to initiate 
discussions regarding a settlement process, and/or to include them in any future discussions 
concerning de minimis settlements for the LPRSA. 

As EPA has explained to CPG members that have contacted EPA individually about settlement 
oppoitunities, it is our view that until we issue a ROD, it would be premature to discuss 
settleme.nt; and we do not think that meeting with individuals, or subgroups of potentially 
responsible parties, would be productive .. 

If you have further questions or concerns, please do not hesitate to contact me at 212-637-3136. 

Sincerely, 

,~v?~ 
Sarah P. Flanagan 
Assistant Regional Counsel 



·--~·- - ·----- - --- -

cc: Gary P. Gengel, Esq., Latham & Watkins LLP 
Richard T. LaJeunesse, Esq., Graydon Head & Ritchey LLP 
Duke K. McCall, III, Esq., Morgan Lewis & Bockius LLP 
Charles E. Merrill, Esq., Husch Blackwell LLP 
Miriam E. Villani, Esq, Sahn Ward Coschignano, PLLC 
Dan Riesel, Esq., Sive Paget & Riesel P .C. 

·-- - - ----- -··--· 
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Richard T. La .Jcunesse 
Partner 
Direct: 51 3.629.2702 
rlujcuncssc@graydon.com 

VIA FEDEX 

Sarah P. Flanagan, Esq. 
Ass ista nt Regional Counsel 
United States Environmental Protection Agency Region II 
290 Broadway 
New York, NY l 0007-1866 

Re: Passaic River De Minimis Party Discussions 

Dear Ms. Flanagan: 

March 18, 201 6 

We represent Kao USA lnc. ("Kao") in connection with matters related to the 17-mile stretch 
of the Lower Passaic River and its tributaries from Dundee Dam to Newark Bay. This 
communication follows up 011 two letters sent to Regional Counsel Eric Schaaf, dated April IO, 2015 
and September 9, 20 15 (the "Letters") in which we respectfully requested the opportunity to meet 
wjth representatives from EPA to discuss a process for moving forward with potential de m;n;m;s and 
de micromis settlements. Enclosed for your reference please find a copy of the Letters. 

We arc a lso in receipt of your letter to William H. Hyatt, Jr., Esq. dated October 30, 2015 (a 
copy of which is enclosed for your reference), on which you also copied me and in which you stated 
as follows: 

EPA would like to note that we have been contacted by counsel for a number of 
members of the CPG, asking EPA to initiate discussions regarding a settlement 
process, and/or to include them in any future discussions concerning de minimis 
settlements for the LPRSA. 

As EPA has explained to CPG members that have contacted EPA individually about 
settlement opportunities, it is our view that until we issue a ROD, it would be 
premature to discuss settlement. 

EPA issued a Record of Decision for the lower eighl miles of the Lower Passaic River on 
Friday, March 4, 2016. The Andrew Jergens Company (now Kao USA Inc.) voluntarily pruticipated 
in the Administrative Order on Consent for Remedial Investigation of the Feasibility Study dated 
February 13, 2004, and Kao has shlce reluctantly participated in two additional administrative orders 
regarding the study and remediation of the LPRSA. In the over twelve years that marginal or 
improperly designated PRPs like Kao have funded studies of the LPRSA, Kao has not uncovered any 
evidence that Jergens produced or discharged any dioxins, forans. PCBs, mercury, copper or other 
contaminants of concern into the LPRSA. 

Cinci rmuti :u Foun tain Square Northern Kentucky at che Chamlia Center llutle.1/ Warren at Univcr,i1y Pointe 

Graydon .Head & Ritchey LLP I 1900 Fift.h T hird Cemer I 511 Wal11 u1 Srreer I Cincinnati, OH 45202 
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During the over tweJve years since the February 13, 2004 AOC was signed, Kao has not been 
given any opportunity to directly respond to the merits of EPA' s allegations that Kao discharged 
contaminants of concern into the LPRSA. EPA has previously postponed discussions with potential 
de minimis and de micromis patties like Kao pending issuance of the ROD. 

Now that a ROD has been issued, Kao respectfully requests to be included in discussions 
regarding potential de minimis and de micromis parties, and that those discussions and deliberations 
get underway promptly. Kao maintains that its association as a PRP over this extended period is and 
has been most inappropriate and inequitable. 

Please include us in all future communications, discussions and deliberations concerning de 
minimis settlements for the LPRSA . 

Thank you for your consideration. Please let us know when you or another EPA 
representative would be available to discuss this matter further. 

Respectfully submitted, 

C;< ,ve11 f!.Je~ 
Richard T. La Jcunesse 

RTL:srh 
Enclosures 
cc: Eric Schaaf, Esq., Regional Counsel, USEPA-Region II 

6230904.1 

Walter Mugdan, Director, Emergency and Remedial Response Division, USEPA-Region II 
Dennis R. Ward, Esq., Kao USA, INC., Vice President, Regional Executive Officer 
M. Zack Hohl, Esq., Graydon Head 



GRAYDON HEAD 

Richard T. La .Jeunesse 
Puriner 
Dirt:ct; 5 1 3 ./\29 2702 
rlajcuncssc't,;gra) d(ln.com 

VlA FEDEX AND ELECTRONIC MAIL 

Nicoletta l)j Forte 
Deputy Director for Enforcement 
Emergency a.nd Remedial Response Division 
United States En ironmcmal Protection Agency Region 1[ 
290 Broadway 
Ne\.\ Y 0rk, NY I 0007- 1866 

Copy to: 

Sarah P. Flanagan, Esq. 
Assistant Rcgicmal Cou nsel 

Juan Fajardo, Esq. 
Assistant Regional Coun se l 

April 12, 2016 

Un ited States Environmental Protection Agency 
Region II 

United St,Hcs Environmental Protection Agency 
Region fl 

290 Broadway 
Ne"v York. NY I 0007- 1 866 

290 Broadway 
New York, NY 10007-1866 

Re: Diamond AlkaJi Superfund Site, Lower 8.3 Miles of the Lower Passaic River, 
Essex and Hudson Counties, New Jersey 

De Micromis, De Minim is and Cash-Out Settlement Discussions 
to include Kao USA lnc. 

near !Vis. Di Forte: 

\Ve represent Kao USA Inc. (''Kao'") in connection with matte rs related to the lower 8.3 miles 
of the Lovvcr Passaic River and urge that Kao be included in any de ,n;cromis, de minimis or cash-out 
settlement discussions and deliberations. 

We arc in receipt of your letter dated March 31, 2016 to over I 00 parties, including Kao. 
tegar<l ing notice of p1)tcmial liability under 42 l l.S.C. § 960 I (a) (the ·'Noti<.:c Letter' '), in which you 
indicate that EPA has decided not to use the special not ice procedures but that some of the parties 
iJentified as PRPs un der CERCLA may be eligib le for a cash-0ul settkment with EPA for the lower 
8.3 m ile:s of the Lov. er Passaic River. 

Northern Krntud..~ .Lt the C h,1n1Lcr Ccntc: Ilu rlcr/W:urrn ,1t L'.nn:<·rsn y Pointe 

C ;l~)<i-10 J-lt-,ul .X R.i;-cl:ey I LP ! 1 ~q() r::trh T hi,,i Crnt~r ') 11 Walnu t :>1ree1 I Cincinnari, OH ' i 5202 

'-H.(,21 (,!,l)4 l'!i.m~ I 'iU.65!.jl<J(, Fa, i 1•,ww.gr.1y,1onht·ad .rnm 
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We previously sent EPA Region 11 representatives three recent letters on behalf of Kao dated 
April I 0, 2015, , eptcmber 9, '.:!0 I 5 and March l 8, 2016 (the ·'De Minimis Letters") in which we 
respectful ly rt!qucsted the opportunity to meet with representatives from EPA to discuss a process for 
mov ing fi:in,vard "' ilh potential de min;mis and de micromis settlements. Enclosed for your reference 
plea.e find a copy of the De Minimis Letters. 

As pr ·viou ly discussed in our De Minimi. Letters, Kao is not aware of any evidence rhat the 
Andrew Jergens Company (''Jergens''). the predecessor to Kao. produced or discharged any dioxin. 
furans, PCBs. mercury 0r contaminants of concem identified in the March 4. 20 16 Record of 
Dcci ion at its fom1er plant in Bellc,·ille. Ne\.\ Jersey. which plant was sold in 1975. 

The extremely minimal nexus alleged concerning the former Jergens plant in Belleville, New 
Jersey consists of a single. very minor· episode repott\!d in the 1973 Annual Report by the Passaic 
Valle) Sewerage Commission ('·PVSC''). At that time. Jergens had applied for a boiler blowdown 
discharge permit for hot bojJer water discharge inw the nearby Second River about one and a half 
miles upstream from its connection point into the Passaic Ri ver approximately at River Mile 8.1. In 
October, 1973 the PVSC inspected and sampled. characterizing the boiler blowdown as .:polluting .. 
without further defining the term or the reason for the characterization. The PVSC suggested 
in~tallation of a blowdown tank to catch the discharge and eventually route into the sanitary system. 
Tha1 installation , ... as made and the PVSC reported completion of the work in December I 973, 
eliminating any polluting issue. As a consequence of the current proceedings. Kao retained a 
national boiler expert who conducted a detailed examination of the boiler situation and detem1111ed 
rhat any blowd0,, n discharged from the boiler at the former Jergens plant in Belleville. Ne, Jersey 
would not have contained any hazardous substances, as defined under CERCLA. Kao's boi ler expert 
derermincd that the heat 01· the boiler blowdown would have been the reason PVSC characterized the 
boiler blov,down as "polluting." Such minimal connection does not justify inclusion of Kao in this 
matter. We would be pleased to review the derail s of sue-h findings v,1ith your office in greater detail. 

Jergens manufac tured lotions. hand/ face creams. shampoosiconditioners. essential oils 
(i.e. fragrance). and foundarion powder make-up at its then-new Belleville facility from 
approx imately 1940 until 1975. when tht: plant was sold to a third pa1ty for other uses. These 
Jergens non-to-..: ic. non-hazardous personal arc prodw.:ts are manufactured for direct application to 
human sk in and safr dispo ·al in domestic waste streams, and the products have bc:cn used in such a 
capacity for ov ·r 130 years. No hazardous substances would have been discharged as a result of 
operations at lhe formc1· Jergens plant in Belleville. New Jersey. and therefore, the operations did not 
in ,my ""ay cnntribute to the contamination of the Passaic River or the Lower Passaic River Study 
Arca. 

Jergens should not have been designated as a PRP. yet Jergens and Kao have reluctant.ly 
participa ted and cooperated in extensive and very costly investigations and studies of the I .0\.Ver 
l'assaic River fo r over a dozen years. all without EPA providing Kao an opportunity to have a fair 
and balanced determination on the merits or Kao·s appropriate classification as a de minimis, 
Je micromis or non-I iablc party. 

Please include us in all future cornmunications, discussions and deliberations concerning de 
micromis. di.: minim is and cash-out settlements for the lower 8.3 miles of the Lower Passaic River. 
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Thank you for your consideration. Pkase let us know when the appropriate EPA 
reprcsentatiYc \.vould he avai lable to discuss this matter further. 

Respectful ly submitted, 

Richard T. l .a Jeunesse 
RTL :srh 
Enclosures 
cc: Dennis R. V,'ard. Esq. Kao USA Inc .. Vice President, Regional Executive Officer 

Eric Schaaf, Esq. R gional Counsel. USEP/\-Region ll 

h~9$i72.2 

Walt<.:r Mugdan. DirecLor, Emergency and Remedial Response Division. USEPA-Region II 
M. 7ack Hohl, Esq .. Grnyd~m Head 
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Richurd T. La Jeune,$e 
/'an111:r 
Direct. 5 t3.o2(J.2702 
rla_ieufli .. 'SSC atgrn:-,don.com 

VIA F'El>EX AND ELI•:CTRONIC MAIL 

Sarah P. Flanagan, Esq. 
Assistant Regional Counsel 
United States Environmental Protection Agency. 
Region II 
2()0 Broadway, 19th 1:1oor 
New York. NY 10007- 1866 

May '.25, 2016 

Re: Diamond Alkali Superfund Site, Lower 8.3 Miles of the Lower Passaic River, 
Essex and Hudson Counties, New Jersey 

De Micromis, De Minimis and Cash-Out Settlement Discussions 
to include .Kao USA Inc. 

D~ar Ms. Flanaga n: 

Following up on prior communications pkase recall that our la" firm represents Kao USA 
Jnc. l .. Kao .. ) in connection with matters related to the lower 8.3 miles of the Lower Passaic Ri ver. 
We again urge that Kao be included in any de micromis. de minimis or cash-out settlement 
discussions and deliberations. Thb letter also specifically refutes any alleged impact that a minor 
incidenr of hot boiler water discharge into the nearby Second River in l 973 would or could have 
impa<.:tcd the Passaic River. 

We previously en t EPA Region II representatives four recent letters on behalf of Kao dated 
April 10, 201 5. Scptembcr 9.2015. Mar<.:'118, 20 16 and April 12, 2016 (the ·'Oc Micromis/Dc 
Minimis Letters .. ). in which we respectfully requested the opportunity to meet with representatives 
from EPA to di scuss a process fur moving forward wilh potential de minimis and de micromis 
settlements. Enclosed for your reference please find a copy of the De Micromis/De Minimis Letters. 

A s previously discu:-sed in our De Micromis/De Minimis Letters, the extremely minimal 
ncxu. ::i llcged concern ing the Andrew Jergens Company ("Jergens''). the predecessor !o Kao, consists 
of a \. cry minor episode reported in the 1973 Annual Report by the Passa i<: Valley Sewerage 
Commission c--PVSC .. ). At 1hat time, .Jergens had applied for a boiler blowdown discharge permit 
for hot boiler wakr discharge into the nearby Second Ri ver about one and a half miles upstream from 
its connection point into the Passaic Ri ver approximately at River Mile 8. 1. In OcLObl·r, 1973 the 
PVSC inspected and sampled boiler blowdown discharge from the faci lity and subsequently 
characterin:d the boiler blov.down as ''polluting·• wi.rhout further defining thi:: term or the reason for 
the? characterization. By December 1973 the PYSC reported installation of a blowdown tank and 

C1:1ti:1 n.,1 i J t l ,,u~ t.tin Sq u~: ~ '.'-in· t hcrn K,·n; th ky .;.1 rhc Cl:,tmhn ( . .:nr;:r Burltr/\V.u-rcu ac t fn ivers,ry Pointe 

(,rayJon 1-k ad & Ri·,hc-, LL!' I l '100 J=·trh I hi1d Center I 'i l J \X':ilnut Sm~et I Cinc.inn~d. O H •1 5202 
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ho~1kup to Lhe PVSC system .. thus eliminating this pollution.'· As a consequence of the current 
proceedings. Kao retained a national boiler expert who conducted a detailed examination of the 
boi ler situation. Kao's boiler expert determined that the heat of the boiler hlowdown water woukl 
have been the reason PVSC 1.:haractcrizcd the boiler blov,dow·n as ··polluting:· 

The boiler system was a closed loop in which hot steam would ha ve been used for heating 
purposes, condensed back into \\ titer. and returned to the boiler. As \.Va~ typical with all boilers, warer 
would lrnve been discharged from the boiler in order to prevent salty deposits that could adversely 
illl pact the operation of the boiler. No new substances or compounds would have been created in the 
boiler, \\ hich would ha\'c been a closed system with the ex1.:cption of the feed water coming in and 
Lhe blowdovln going out. Further, because any of the salts from the boi ler blow<lown would hHw 
been dissoh cd in water, noth ing in the boiler blowdown discharge would have settled in the Second 
River or Lower Passa ic River beds. 

Jergens would not have discharged any 0fthe chemicals or concern from its former facil ity in 
Be llevi lle. New Jersey lthus putting Kao well below de micromis thresholds). In spite of the lai:k of 
evidence establi shing any releas~s or threatened releases of" haza rdous substances from the former 
Jergens fac ility, for over thirteen years Jer6ens and Kao have vol unlari.ly patticipated in studies and 
even active remediation or the Passaic Ri ver without the oppottw, ity to rebut E PA's initial overly
broad tagging of Kao as a potential!)- responsible party ,,vith respect to the Lower Passaic R ivcr Study 
Area. The delay in thi s process pending issuance of the recent ROD has had an extremely unfair and 
inequ itable impact upon l(ao. 

We are encouraged that EPA has indicated that ccrtajn parties could soon he e ligible 
for cash~out settlements, and we remain hopeful that this process may be expedited. Please 
include Kao in any future communications regarding de minimis, de micromis and cash-out 
settlements. Should you need any additional in formation regarding Jergens' operations at the former 
8ellcville, New Jersey faci lity. please let us know. 

Thunk you for y<1ur consideration. Please let us know \vhcn the appropriate EPA 
re presentative \.\·Ould be avai lable to discuss or communicate further on thi s matter further . 

RI L:srh 
Enclo::.urcs 

Respectfu lly submitted. 

Rr:&~1~ 
cc: Er ic Schaaf. Esq. Regional Counsel. USEP!\-Region 11 

Juan Fajardo. faq. Assistant Regional Counsel, USEPA-Region 11 
Walter Mugdan, Director, Emergency and Remedial Response Division, USEPA-Region H 
Nicoletta Di Fo1tc. Deput) Direct or fo r Enforcement. Emcrg1.:nc. and Remedial Response Div ision 
Dennis R. Ward. Esq. Kao USA Inc, Vice President, Regional Executive Officer 
\ 1. 7nck Hohl. E q., Jraydon Head 



GRAYDON HEAD 
L~G-\1 COUN '.. , 

Richard T. I.a Jeunesse 
l't1rn1er 
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SIN(_ t 8 / I 

VIA FEDEX AND ELECTRONIC MAIL 

Sarah P. Flanagan. r:sq. 
l3nrnch Chkl: New Jersey Supcrfuncl Branch 
O nice of Regional Counsel 
United StMcs Environmental Protection Agency. 
Region II 
290 Broadway. 19th rloor 
Ne,\ York. NY 10007-1866 

September 29, 201 6 

Re: Oiamond Alkali Supc1·fuml Sit.c, Loner 8.3 Miles of the Lower Passaic River, 
Essex and Hudson Counties. New .Jcrsc~· 

De Micromis, De Min imis and Cash-Out Settlement Determinations 
to include Kao USA Inc. (formerly known as the Andrew Jergens Company) 

Dear M s. Flanagan: 

This emai l fol lows up on pri0r commun ications. phone conversations and voice messages 
recently exchanged regarding my client Kao USA Inc. ("' Kao"') and our steadfast belief and assertion 
that Kao should be c ligibk for de micromi(:. de minimis and/or cash-out settlement in matters related 
to the lower 8.3 miles of the l..O\\.cr Passaic River. We would again respectfully asse11 that Kao is 
among the lcast-c(11mected factual ly and most margi nally-involved parties that have been tagged in 
this matter. Please excuse our persistence on this, but as we near a point of potential resolution, we 
\,\.ant to be doubl) sure that Kao is not inadvertently skipped or losl in the de micromi.s, de minimis 
and/N cash-out settlement determinations. Thanks for your understanding. 

We previously sent EPA Rcgic,n II rcpresentativc;;s five letters on behalf of Kao dated Apri l 
10. 2 01 5, eptcmbcr 9. 201 5. March 18.2016. April 12. 20 16. and May 25. 2016 (the " De 
Mkromis/ De Minimis Letter~··). in which we respectfu lly requested the oppo11unity to meet with 
rcrrcscntat ivcs from t:PA to discuss a process for moving forward with potential de micromis and de 
mini111i.1· sdtlcmcnts perta ining to Kao. 1..:nclosed for your retercnce please lind a copy of the De 
Mir romii./De ~·l inimis Letters. 

More n:ccnt l) " t: also recei ved a copy or the letter from Dan Riesel on behalf of Coats & 
C'larJ... Inc . to Eric Schaaf and Waller Mugdan dated August 26.2016 regard ing Lower Passaic River 
settlement ncgntiations, in v, hi1.:h Mr. Riesel shared certain views on behalf of other small parties 
rt:garding a potential settlement framework. While we generally agree , ith the sentiment that it is 
time to begin de micmm1:,·lde minimislcash-out settlement determinations. ,ve also be lieve that the 

( tnClllllHI Jr l·n1111r .11n 'q11un· Nt,rchcrn K<'ntm.ky .11 rhe <~h.,mbcr ,:-nccr Hurlcr/\X' arrl'JJ Jr Univcrsiry J>nin rt 
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extremcl:- minimal nexus alleged concerning the Andrew forgrns Company ("Jergens'"). the 
prcc.fecc~ or to Kao. mal-.c~ our clicnL uniqudy positioned as the most de mi..:romislde minimis and 
cash-out eligible t1r the large numher or PRPs with \>\ hich we are fami liar. 

Our prior De Micromis/Dc Minimis Letters and rclnted communications provide further 
dt'lails 1)n Jergens· allegcJ nexus to the Lower Passaic River and why Kao should not have been 
designated as a PRP if the parties who prepared Kao·s nexus package had further invcs1igated the 
fact s upon which the allegations against Jergens had been based. 

We simply wuuld like lo underscore anJ rt:affirm our wi llingness to work with the EPA to 
re~u lve Kao·s involvement in this matter as the de 111icmmfalde minimis/cash-out deliberations 
should soon hc starting. We would be glad to meet ~ ith you and agency representatives directly as 
needed or helpful tu review the matter or take any measure that wou ld serve to advance resolution of 
Kao ·~ involvt:mcnt ,,ilh lhis matter. 

Thal sa id. \.\C do appreciate the magnitude or the matter the agency has unde11aken and look 
fo rward l\) advancing deliberations at the agenc) · s earliest oppo11unity. 

·1 han~ you for your con~iden.Hion. Please let us know when you or other appropriate EPA 
reprc~cntatives \'>nuld be avai labk to discuss or et)ll1t11unicate further on this matter. 

Respectfully submitted. 

J2_,11~ 
/ 

Richard T. La Jeuncssc 

RTL: '>rh 
Enclosures 
cc: Juan F,\iardo. E:,q. A~sl. Regional Counsel, USEP/\-Region II (via email fojardo.juan@epa.gov) 

Eric Schaaf. Esq. Regional Counsel. USEP /\-Region II 

<,mOJ~5 J 

Walter Mugdan. Director. Emergency and Remedial Response Division. USEPA-Region 11 
Nicoletta Di forte. Deputy Director for Enfon:ernent. Emergency and Remedinl Response Division 
Sam Wolid. Esq. Kao USA Inc .. General Counsel 
M . Zack Hohl. Esq._ Graydon Hl!ad 
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